Mnited States Senate

WASHINGTON, DC 20510
April 4, 2012

Ms. Marilyn Tavenner

Acting Administrator

Center for Medicare and Medicaid Services
Department of Health and Human Services
200 Independence Avenue, SW
Washington, DC 20201

Dear Acting Administrator Tavenner:

There are approximately 5,300 ambulatory surgical centers (ASCs) across all 50 states, serving
3.3 million Medicare beneficiaries who require surgical procedures and screenings. Patients
choose ASCs to receive services because they are convenient and safe, offer high-quality
services with low cost-sharing, and often allow them to receive services from a physician with
whom they have an established relationship.

As the Centers for Medicare and Medicaid Services (CMS) continues to work on ways to enable
efficient delivery of quality services across providers in the Medicare system, we want to bring
to your attention an update factor that may cost the system significant money if left unchecked.

Currently, Medicare uses two different factors to update ASCs and hospital outpatient
departments (HOPDs). ASC payments are updated based on the consumer price index, which
measures changes in the costs of all consumer goods. HOPD rates are updated using the hospital
market basket, which specifically measures changes in the costs of providing health care. ASCs
are the only health care facilities whose update is based on CPI-U and not on a specific market-
basket, despite the fact they provide identical care.

In 2003, Medicare paid ASCs on average 86 percent of what HOPDs were paid to perform the
same procedure. As a result of this update disparity, this year ASCs will be paid 58 percent of
the HOPD rate. To be clear, our concerns are focused on the impact of the ASC update factor;
they should not be misconstrued as an effort to re-litigate Congressional action that established
the respective payment policies. Rather we believe this disparity may negatively impact
consumers and the Medicare program.

Specifically, we are concerned that, as CPI-U has historically lagged behind the HOPD update,
the growing disparity in payments between ASCs and outpatient hospitals may be resulting in
closure of some ASCs and the movement of physicians to hospital-based practice, or acquisition
of the ASC by the hospital. When the ASC license is terminated and the facility is operated as a
department of the hospital, payments from Medicare are made under the outpatient prospective
payment system, rather than the ASC system. The result of which is that Medicare pays 72



percent more than that facility was previously paid for the same set of specific services. The
ASC industry has recently pointed out that:

e Over 205 ASCs have voluntarily terminated their participation in Medicare since January
2009.

e Of this group approximately 150 facilities have ceased operations completely or no
longer operate as an ASC. Within this group of 150 facilities, one half were purchased
by a hospital and most now operate under the hospital license, billing Medicare at a
substantially higher rate according to an ASC industry analysis.

e Industry analysis of the ASC closures that became hospital outpatient departments
suggests that the motivation was financial, rather than clinical. In these difficult economic
times, the cost of these changes is damaging to patients and the Medicare program.’

The actual cost of this phenomenon, however, is something only Medicare can calculate. We
request that you report back to us with the true costs of these conversions by:

e Taking the identified list of ASCs that have converted to an HOPD and identifying the
physician NPI numbers associated with claims at those facilities.

e Within this group of identified physicians, calculating the ‘episode’ price for those
physician’s claims to include the facility and professional fees for the services provided
in the ASC prior to closure.

e In the year after the closure, evaluating whether the proportion of the same group of
physicians surgical claims billed in the lower cost ASC setting for the same types of
services had changed.

e For physicians whose site of service includes a substantially lower proportion of ASC-
based services, calculating a new ‘episode’ price for the surgical procedures previously
performed in an ASC.

e Aggregating the results of the analysis for all terminated ASCs to estimate the fiscal
impact on the Medicare program of ASC closures.

As Congress and CMS continue to work on improving the Medicare program, we believe that an
ASC-to-HOPD trend could undermine those efforts and lead to unintended consequences for the
Medicare program and — more importantly — those it serves.

Sincerely,

! Enclosed: Industry Data
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